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Three Topics

�Professional Liability Insurance

�Civil Litigation

�Licensing Board Complaints



PROFESSIONAL 
LIABILITY         

INSURANCE



Insurance Concepts
� Indemnity

� Defense

� Who is covered?

� What is covered?

� Coverage limits

� Self Insured Retention (SIR)

� Deductibles

� Consent to Settle



YOUR OBLIGATIONS TO 
YOUR PROFESSIONAL 

LIABILTY CARRIER



TWO OBLIGATIONS

� Give Timely Notice of any Claim or Incident

� Cooperation with the Defense of Claim

CONSEQUENCES
� Reservation of Rights

� Denial of Claim



CIVIL LITIGATION



JURISDICTIONAL LIMITS



Jurisdictional Limits in New York
� Supreme Court 

� no jurisdictional limits

� Civil Court- New York City

� $50,000

� Small Claims Court - New York City  

� $1,000 / $10,000

� Small Claims Court - Outside of NYC

� $5,000

� District Court - Long Island 

� $15,000



Small Claims Court “ Peoples Court”               

�WHY ??

�Minimal filing fees

�Generally, no attorneys involved

�Speedy justice

�“Loose” rules of evidence

�Mediation and Trial are both available to   
resolve cases



Small Claims Court

�WHY NOT ??
�Shared calendars with other types of cases
�Long calendars
�Multiple Adjournments as of Right
�Multiple court appearances
�Inconvenient to work schedule- specific days 

of week , morning and evening calendars 



ELEMENTS OF 
VETERINARY 

MALPRACTICE 
CLAIMS



Four Elements:

� Duty

� Breach of Duty

� Causation

� Damages

All Four Elements Need to Be Proven to Prevail !



Animals are considered property

� The court in Johnson v. Douglas, 723 N.Y.S.2d 627 (2001), 
held that:

“It is not inconceivable that pet owners would seek some
remuneration for the death of a faithful and loyal friend.
However, the law is clear that pet owners cannot recover
for emotional distress based upon an alleged negligent or
malicious destruction of a dog, which is deemed to be
personal property.”



Expert testimony is generally 
necessary to Prove Your Case

� The court in Solomon v. Center for Specialized Veterinary Care, 13 
N.Y.S.3d 853 (2015), held that:

“In order to establish a prima facie case of veterinary malpractice, a
plaintiff is required to show a deviation or departure from accepted
veterinary practice, and that such departure was a proximate cause
of the injury. Ordinarily, in a malpractice action, expert testimony is
necessary to establish the applicable standard of care, as well as a
deviation from such standard, which resulted in injury, unless the
matter is one within the experience and observation of the average
layperson.”



Is there a Counterclaim 
Available ?????



LICENSING BOARD 
COMPLAINTS



� New York State Education Department (NYSED)

�What is it?

� NYSED Office of Professional Discipline(OPD)

�What is it?

� www.NYSED.gov



Complaint Phase





Look what arrived in today's mail   
“The Letter” 



If I Receive The Letter

What should I not do:
� Contact the complainant directly

� Change, alter, modify or discard (“sanitize”) any of your 
records

� Contact the OPD Investigator directly



If I Receive The Letter

What should I do:
� Contact your broker/ insurance carrier to advise of Complaint

� Confirm coverage for claim 

� Gather and duplicate ALL records and  await further instructions

� Coordinate any witnesses

� Cooperate with the assigned claims specialist

� Cooperate with assigned defense counsel 

� Make yourself available to become involved in your defense

� Contact the OPD Investigator directly … only if necessary !



INVESTIGATION PHASE
Your Records:
� ALL Clinical Notes  written and/or EMR (SOAP format preferably)

� ALL Laboratory Results 

� ALL Imaging 

� ALL Photographs ( and Videos)

� ALL Completed and Executed Documents and Consents

� ALL Billing Information 

� ALL Client Communication, including emails, text messages, voice 
recordings and video recordings 

� Anything Else that you have !!



What Is The Next Step after your 
Records are Submitted to OPD ?

� OPD Investigator will obtain any additional 
records from other providers 

� Typically request an interview with the 
professional

� Investigation file is then sent to the Board 
Member for review 



The Interview
� Conducted by the investigator assigned to case

� Investigator is not a licensed professional and handles investigations for 
different areas of licensure

� In Person at the OPD office or Remotely Via WEBEX

� Audio or Videorecorded

� Your Counsel is Present

� Question and Answer Session

� Not Adversarial

� Generally learn what the complaint is 

� Typically takes less than 1 hour 



OPD Board Member

� Licensed in your profession – Veterinarian

� Appointed by the Board of Regents

� No less than seven members in the state

� Board members volunteer their time to serve

� Generally well credentialed and knowledgeable



The Waiting Game



What is the next step for 
you after the Interview ?

Either:
� Receive a closing letter from the OPD investigator or 

supervisor, OR 

� Contacted by the Prosecuting Attorney



Closing Letter



Closing Letter



CHARGES PHASE
Education Law

Sec.6509: Definitions of Professional 
Misconduct



Fourteen Definitions of Professional 
Misconduct Listed:

1. Obtaining a license fraudulently

2. Practicing the profession fraudulently, beyond its authorized scope, 
with gross incompetence, with gross negligence on one occasion or 
negligence or incompetence on more than one occasion

3. Practicing while impaired by alcohol, drugs, physical disability or 
mental disability
4. Being habitually drunk or being dependent on  or a habitual user of 
narcotics, barbiturates, hallucinogens or other drugs having similar 
effects 
5. Being convicted of an act constituting a crime under NYS law, Federal 
law or the law of another jurisdiction which would constitute a crime in 
NY



6. Refusing to provide services

7. Permitting, aiding or abetting an unlicensed professional 
to perform activities requiring a license

8. Practicing the profession while the license is suspended



Additional Definitions of 
Professional Misconduct:

� Education Law Sec.6509-b: Arrears in Payment of 
Support

� Education Law Sec.6509-c: Failure to Comply in 
Paternity or Child Support Proceedings 



Rules of the Board of Regents

Part 29. Unprofessional Conduct
Part 29.1 General Provisions



Fourteen Areas of 
Unprofessional Conduct
1. Willfully or gross negligent failure to comply with a substantial 
provisions of Federal, State or local laws, rules or regulations governing 
the practice 
2. Exercising indue influence on a patient
3. Directly or indirectly  offering, giving, soliciting or receiving referral 
fees
4. Permitting any person to share in the fees for professional services 
other than what is permitted
5. Conduct in the practice of a profession which evidences moral 
unfitness
6. Willfully filing a false report or failing to file a report required by 
law
7. Failing to make available to a patient copies of documents 



8. Revealing of personally identifiable facts , data or information 
without the consent of the client

9. Practicing or offering to practice beyond the scope permitted by law

10. Delegating professional responsibilities 

11. Performing professional services which have not been authorized

12. False advertising or guaranteeing any service

13. Failing to respond within 30 days to written communication from the 
Education Department

14. Violating any term of probation or condition or limitation imposed by 
the Board of Regents



Rules of the Board of Regents
Part 29 Unprofessional Misconduct

Part 29.6 Special Provisions for the Profession of 
Veterinary Medicine



Eleven Areas of Additional 
Professional Misconduct 

1. Claiming or using any secret or special method of treatment which  they refuse to 
divulge 

3. Failing to maintain adequate records

5. Claiming professional superiority or special professional abilities

6. Guaranteeing the satisfaction or a cure will result from the performance of 
professional services

8. Abandoning or neglecting an animal patient under and in need of immediate attention 
without making reasonable arrangements

10. and 11. Failing to identify the treating veterinarian , failing to supervise licensed and 
unlicensed personnel,… and failure to provide a proper practice setting



Education Law Sec. 6510:
Penalties for Professional Misconduct 

1. Censure and reprimand

2. Suspension of license - Actual 

a. wholly for a fixed period of time

b. partially until completion of course of retraining in which the suspension 
applies

c. wholly until completion of coursework

3. Revocation of license

4. Annulment of license

5. Limitation on registration or issuance of a further license 

6. Monetary fine not to exceed $10,000



7. Coursework

8. Requirement to perform up to 100 hours of community service

Stayed Suspension - Actual/Stayed Suspension

Probation –runs concurrent with Suspension

Generally, a combination of penalties

PENALTYS ARE PROGRESSIVELY MORE SEVERE WITH THE NUMBER OF COMPLAINTS 
FILED AGAINST YOU 



NEXT STEP

�Contacted by the Prosecuting Attorney and 
they will advise of charges of professional 
misconduct and will offer a penalty to 
resolve the Complaint



TWO OPTIONS AT THIS POINT

�Accept Offered Penalty and Enter into a 
Consent Order OR

�Reject Offered Penalty



Accept Offered Penalty and 
enter into a Consent Order

� Brief description of charges of professional misconduct

� You either admit or do not contest the charges of professional 
misconduct

� Enumeration of items of the agreed to penalty

� Executed by you, your counsel, and the prosecuting attorney 

� Need to be approved and executed by Board of Regents

� Generally takes several months to go into effect 

� BECOMES PUBLIC RECORD



Reject Offered Penalty

Two Options:
� Informal Settlement Conference (ISC), OR

� Hearing



Informal Settlement Conference

� Presently conducted remotely via WEBEX
� Attended by you, your counsel, the prosecuting attorney, the 

Board member and the Executive Director
� Brief opening statements by each counsel
� Dialogue between the Board member and you
� Proposal by your counsel as to a new penalty
� Private conference between the Board member and Executive 

Director
� Presentation of new penalty by Executive Director
� Takes approximately 1 hour



Accept Offered Penalty from ISC

�Enter into a Consent Order



Better Penalty





Reject Initial Offered Penalty or 
Offered Penalty from ISC

�Adversarial Hearing



Adversarial Hearing
Multi-step process
� Hearing Panel consists of no less than 3 Board members. Two state 

Board members in your profession and one either public 
representative to the Board or a Board member in another profession

� Both sides present witnesses and evidence

� Transcript(1) generated from the Hearing
� Hearing Panel renders a Report(2), with findings of fact, 

determination of guilt on each charge by a preponderance of evidence 
and recommendations of a penalty

� Next Step: Regents Review Committee generates a Report(3) based on 
1 and 2 

� Final Step: Board of Regents renders a Regents Decision and Order 
based on 1, 2 and 3

� Appeal: Article 78 Proceeding









QUESTIONS 
????????? 



John McPhilliamy
�Email: 

John.McPhilliamy@ADMLAW.com

�Phone: 516 535 1815


